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nursing 
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1 GENERALPROVISIONS 

1 . 1  Purpose 

The purpose of these rules is to implement 
state and federal reimbursement policy with 
respect to nursing facilities providing services 
to Medicaideligiblepersons.Themethods, 
standards, and principles ofrate setting estab­
lished herein reflect the objectivesset outin 33 
V.S.A. $90 1 and balance the competing policy 
objectives of access, quality, cost containment 
and administrative feasibility. Rates set under 
this payment system are consistent with the 
efficiency, economy, and quality ofcare neces­
sary to provideservices in conformitywith 
state and federal laws, regulations, quality and 
safety standards, and meet the requirements of 
42 U.S.C. §1396a(a)(13)(A). 

1.2 Scope 

These rules apply to all privately owned nurs­
ing facilities and state nursing facilities pro­
viding services to Medicaid residents. Long­
term care services in swing-bed hospitals, and 
Intermediate Care Facilities for the Mentally 
Retarded are reimbursed under different meth­
odsandstandards.Swing-bedhospitalsare 
reimbursed U.S.C.pursuant42 
613961(b)(1). Intermediate Care Facilities for 
the Mentally Retarded are reimbursed pursuant 
to the Regulations Governing the Operation of 
Intermediate Care Facilities for the Mental& 
Retarded adopted by the Agency for the De­
partment of Developmental and Mental Health 
Services and are subjectto the Division's Ac­
counting Requirements (Section 2) and Finan­
cial Reporting (Section3). 

1.3 Authority 

These rules are promulgated pursuant to 33 
V.S.A. §$904(a) and 908(c)tomeet the re­
quirements of 33 V.S.A. Chapter 9.42U.S.C. 
$$1396a(a)(13)(A) and $1396a(a)(30). 

1.4 	 General Description of the Rate Setting 
System 

A prospectivecase-mixpayment system for 
nursing facilities is established by these rules 
in which the payment rate for servicesis set in 
advance ofthe actualprovision ofthose servic­
es. Aperdiem rateissetforeach facility 
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based on the historic allowable costs of that 

facility. Thecostsaredividedintocertain 

designated cost categories, some of which are 

subject tolimits. The basis for reimbursement 

withintheNursingCarecostcategoryisa 

resident classification system that groups
resi­
dents into classes according to their assessed 
conditions and the resources required to care 
for them. Thecosts in somecategoriesare 
adjusted toreflect economic trends and condi­
tions, and the payment rate for each facility is 
based on the per diemcosts for eachcategory. 

1.5 	 Requirements for Participation in Med­
icaid Program 

(a) Nursing facilities must satisfy all of the 
following prerequisites in order to participate 
in the Medicaid program: 

(1) be licensed by the Agency, pursuant to 
33 V.S.A. §7103(b), 

(2) be certified by the Secretary of Health 
and Human Services pursuant to42 C.F.R. 
Part 442, SubpartC ,  and 

(3)haveexecutedaProviderAgreement 
with the Agency, as required by 42 C.F.R. 
Part 442, Subpart B .  

(b) To theextenteconomicallyandopera­

tionally feasible, providers are encouraged, but 

not required,to be certified for participation
in 
the Medicare program, pursuant to 42 C.F.R. 
5488.3. 

(c) Medicaid payments shall not be made to 
any facility that fails to meet all the require­
ments of Subsection 1.5(a). 

1.6 Responsibilities of Owners 

aThe owner ofnursing facility shall prudently 
manage and operate a residential health care 
program of adequate quality to meet its resi­
dents'needs.Neithertheissuance of aper 
diem rate, nor final orders made by the Direc­
tor or a duly authorized representativeshall in 
any way relieve the owner of a facility 
from full responsibility for compliance with 
the requirements and standards of the Agency 
of Human Services. 
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1.7 Duties of the Owner 

Theownerof a nursing facility, or a duly 
authorized representative shall: 

(a) Complywith the provisions of Subsections 
1.5 and 1.6 setting forth the requirements for 
participation in the Medicaid Program. 

(b) Submit cost reportsin accordance with the 
provisions of subsections3.2 and 3.3 of these 
rules. 

(c) Maintain adequate financial and statistical 
records and makethem available atreasonable 
times for inspectionby anauthorized represen­
tative of the Division, the state, or the federal 
government. 

(d) Assurethat an annual audit is performed in 
conformance with Generally Accepted Audit­
ing Standards (GAAS). 

(e) Assure that the construction of buildings 
and themaintenance andoperation of premises 
and programscomply with all applicable 
health and safety standards. 

(f) Notwithstandingany otherprovision of 
these rules, any provider that fails to make a 
completecostreport filing within the time 
prescribed in subsection 3.3(a) or fails to file 
any other materials requested by the Division 
within the timeprescribedshallreceive no 
increase to its Medicaid rate until the first day 
of the calendar quarter after a complete cost 
report or the requestedmaterialsare filed, 
unless within an extension of time previously 
approved by the Division. 

1.8 	 Powers and Duties of the Division and 
the Director 

(a) The Division shall establish and certify to 
the Department of Prevention,Assistance, 
Transition and Health Access per diem rates 
for payment to providers of nursing facility 
serviceson behalf of residentseligiblefor 
assistance under TitleXIX of the Social Secu­
rity Act. 

(b) TheDivisionmay request any nursing 
facility or related party or organization to file 
such relevant and appropriate data, statistics, 

schedules orinformation as the Division finds 
necessary to enable it tocarry out its function. 

(c)The Divisionmay examinebooks and 
accounts of any nursing facility and related 
parties or organizations, subpoena witnesses 
and documents, administer oaths towitnesses 
and examine them on all matters over which 
the Division has jurisdiction. 

(d) From time to time, the Director may issue 
notices of practices and procedures employed 
by the Division in carrying out its functions 
under these rules. 

(e) TheDirectorshall prescribe the forms 
requiredbytheserules and instructionsfor 
their completion. 

(f)Copies of each notice of practice and proce­
dure, form, or set ofinstructions shall be sent 
to each nursing facilityparticipating in the 
Medicaid program at the time it is issued. A 
compilation of all such documentscurrently in 
forceshallbemaintained at the Division, 
pursuant to 3 V.S.A. $835, and shall be avail­
able to the public. 

(g) Neitherthe issuance offinal per diem rates 
nor Final Orders of theDivision which fail, in 
any one ormore instances, to enforce the 
performance of any the terms or conditions 
of these rules shallbe construed a waiver of 
the Division's future performance of theright. 
The obligations of theprovider with respectto 
performance shall continue, and the Division 
shall not be estopped fromrequiringsuch 
future performance. 

1.9 	 Powers and Duties of the Department 
of Aging and Disabilities' Division of 
Licensing and Protection as Regards 
Reimbursement 

(a) The Division of Licensing and Protection 
of the Department of Aging and Disabilities 
shall receive from providers resident assess­
ments on forms it specifies. The Department of 
Aging and Disabilities shall processthis infor­
mation andshallperiodically, but no less 
frequently thanquarterly, provide the Division 
of Rate Setting with theaverage case-mix 
scores of eachfacility based uponthe Vermont 
version of 1992 RUGS-I11 (44 group version). 
This score will be used in the quarterly deter­
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mination of;the Nursing Care portion of the 
rate. 

(b) The management of the resident assess­
ment process used in thedetermination of 
case-mix scores shallbe the duty of the Divi­
sion of Licensing and Protection of the De­
partment ofAgingand Disabilities. Any 
disagreementsbetweenthe facility's assess­
ment of a resident and the assessment of that 
same resident by the audit staff ofLicensing 
and Protection shallbe resolved withthe 
Division of Licensing andProtection and shall 
not involve the Division of Rate Setting. As 
the final rates areprospective and adjusted on 
a quarterly basis to reflectthemostcurrent 
data,the DivisionofRate Settingwill not 
make retroactive rateadjustments a resultof 
audits or successfully appealedindividual 
case-mix scores. 

1.10 	Computation of and Enlargement of 
Time; Filing and Service of Documents 

(a) In computing anyperiod oftime prescribed 
or allowed by these rules, the day ofthe act or 
event fromwhichthe designated period of 
time begins to run shall not be included. The 
last day of the period so computed shall be 
included, unless it is a Saturday aSunday, or a 
state or federal legal holiday, in which event 
the period runs until the end of the next day 
which is nota Saturday, a Sunday,or a state or 
federal legal holiday. 

(b) For the purposes ofany provision of these 
rules in which time is computed from the 
receipt of a noticeor other documentissued by 
the Division or other relevant administrative 
officer, the addressee of the noticeshallbe 
rebuttablypresumed to havereceivedthe 
notice or other documentthree days after the 
date on the document. 

(c) When by these rules or by a notice given 
thereunder, an act is required or allowed to be 
done ator within a specifiedtime, the relevant 
administrative officer, for just cause shown, 
may at any time in her or his discretion, with 
or without motion or notice, order the period 
enlarged. This subsection shall not apply to 
the time limits forappealsto the Vermont 
Supreme Court or Superior Court from Final 
Orders of theDivision or Final Determinations 
of the Secretary, which are governed by the 

Vermont Rules ofAppellate Procedure andthe 
Vermont Rulesof Civil Procedurerespec­
tively. 

(d) Filing shall be deemed to have occurred 
when adocument isreceived anddate-stamped 
as received at the ofice of theDivision or in 
the case of a document directed to be filed 
under this rule other than at the office of the 
Division, when it is received and stamped as 
received at the appropriateoffice. Filings with 
theDivisionmay be made by telefacsimile 
(FAX), but the senderbears the risk of a com­
municationsfailure fromanycause. Filings 
shall be made by electronic data transfer at 
such time as appropriate software and filing 
proceduresare prescribedby the Division 
pursuant to subsection I .8(d). 

(e) Service of any document required to be 
served by this rule shallbe madeby delivering 
a copy ofthe document to theperson or entity 
required to be served or to his or her repre­
sentative or by sending a copy by prepaid first 
class mail to the official serviceaddress. 
Service by mail is complete upon mailing. 

1 . I  1 	 Representation in All Matters before 
the Division 

(a) A facilitymay be represented in any matter 
under this rule by the owner (in thecase of a 
corporation, partnership, trust, or other entity 
createdby law, througha dulyauthorized 
agent), the nursing facility administrator,or by 
a licensed attorney oran independent public 
accountant. 

(b) The provider shall file written notification 
of the name and address of its representative 
for each matterbeforetheDivision. There­
after, on that matter, all correspondence from 
the Division will be addressed to that repre­
sentative. The representative of aprovider 
failing to so file shall not be entitled to notice 
or service of any documentin connection with 
such matter, whether required to be made by 
the Division or any other person, but instead 
service shall be made directly on the provider. 

1.12 Severability 

If any partof these rules or theirapplication is 
held invalid,theinvalidity does not affect 
other provisions or applicationswhich can be 
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given effect without the invalid provision or 
application, and to this end the provisions of 
these rules are severable. 

1.13 EffectiveDate 

(a) These rules are effective fromJanuary 29, 
1992,(asamendedJune 18, 1993, July 1, 
1994,January 4,1995, January 1, 1996, 
January 1, 1997, July 1, 1998, May 1, 1999, 
July I ,  1999,August 1, 1999, July 1,  2001, 
November 1,2002, and May 1,2004). 

(b) Application of Rule: Amendedprovisions 
of this rule shall apply to: 

( 1 )  all cost reportsdraft findings issued 
after the effective date of the most recent 
amendment for costreporting periods after 
facilities' fiscal years 200 1, and 

(2) all ratesset afterthe effective dateof the 
most recent amendment. 

(c) With respect to any administrative 
proceeding pending onthe effective dateofthe 
mostrecent amendment theDirector or the 
Secretarymay apply any provision of such 
prior rules where the failure to do so would 
work an injustice or substantial inconvenience. 

2 ACCOUNTING REQUIREMENTS 

2.1 AccountingPrinciples 

(a) All financial and statistical reports shall be 
prepared in accordance withGenerally Ac­
cepted Accounting Principles (GAAP), consis­
tently applied,unless theserulesauthorize 
specific variations in such principles. 

(b) Theprovider shall establish and maintain a 
financial management system which provides 
for adequate internal control assuringthe accu­
racy of financial data, safeguarding of assets 
and operational efficiency. 

(c)The provider shallreport on an accrual 
basis. The provider whoserecordsare not 
maintained on an accrual basis shall develop 
accrual dataforreports on thebasis of an 
analysis of the available documentation. In 
such a case, the provider's accounting process 
shall providesufficient information to compile 

data to satisfy the accrued expenditurereport­
ing requirements and to demonstrate the link 
between the accrual data reports and the non­
accrualfiscalaccounts. Theprovidershall 
retain all such documentation for audit pur­
poses. 

2.2 ProcurementStandards 

(a) Providers shall establish and maintaina 
code of standards to governthe performance of 
its employeesengaged in purchasinggoods 
and services. Such standards shallprovide, to 
the maximum extent practical, open and free 
competition among vendors. Providers should 
participate in grouppurchasing plans when 
feasible. 

(b) I f  a provider paysmore than acompetitive 
bid for a good orservice, any amount over the 
lower bidwhich cannotbe demonstrated to be 
a reasonable and necessary expenditure that 
satisfies the prudent buyer principle is a non­
allowable cost. 

2.3 	 Cost Allocation Plans and Changes in 
Accounting Principles 

With respect to the allocation of costs to the 
nursing facility and withinthe nursing facility, 
the following rules shall apply: 

(a) [Repealed] 

(b) Providers that have costs allocated from 
related entities included in their cost reports 
shallinclude, as apart of their costreport 
submission, a summary of the allocated costs, 
including a reconciliationof the allocated costs 
to the entity's financial statements, which must 
also be submitted with the Medicaid cost re­
port. In the case of a home office or related 
management company, this would include a 
completed Home office Cost Statement. The 
provider shall submit this reconciliation with 
the Medicaid cost report. 

(c) No change in accounting principles or 
methods or basis of cost allocation may be 
made without priorwritten approval of the 
Division. 

(d) Anyapplication for achange in accounting 
principle or a change in the method or basis of 
costallocation,whichhas an e f k t  on the 
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